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[Note:   After each rule you will find brackets containing the legal citation for the rule, and brackets with a description of what category(ies) of personnel the rule applies to.]

Acronyms  Found  in  this  Pamphlet
AFI


Air Force Instruction

CFR
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Comp. Gen.
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DODD


DOD Directive

FAR


Federal Acquisition Regulation

JER


Joint Ethics Regulation  (DOD 5500.7-R)
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Office of Government Ethics
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SES


Senior Executive Service

TDY


Temporary Duty

USC
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I.
INTRODUCTION.
This pamphlet explains the rules on job hunting, the rules for military members on terminal leave, and the rules on post-government employment.  It includes information from the Standards of Conduct (5 CFR Part 2635), the Joint Ethics Regulation (DOD 5500.7-R), and the Procurement Integrity Law (41 USC 423).

Intended audience.  This pamphlet has been prepared by an Air Force Law Office.  However, since the job hunting and post-employment rules are, for the most part, the same for all employees in the Executive Branch, the pamphlet has been written so that it may be used by any Executive Branch employee.  However, keep in mind that many Federal agencies have their own additional rules in this area.  This pamphlet contains the additional rules that apply to all DOD personnel, as well as the additional rules that apply only to Air Force personnel.  If you work for a Federal agency other than the Air Force, you should contact an Ethics Counselor in your agency to find out if your agency has its own additional rules on job hunting and/or post-government employment.

Which rules apply to me?.  This pamphlet discusses many different rules on job hunting and post-government employment.  You can tell which rules apply to you by looking at the Table of Contents.  After each rule, there is a description in brackets of who the rule applies to.  For example, if the rule is followed by “[Officers & Enlisted]”, this means it applies to military officers and enlisted personnel, but not to Federal civilian employees.

Consult your Ethics Counselor.  While this pamphlet summarizes the significant job hunting and post-government employment rules, it is not intended to be a full treatment of these subjects.  Applying the rules to individual situations often requires careful analysis of several different rules, as well as the policies behind them.  Deciding how the laws affect a particular situation is often difficult.  This pamphlet should be used as general guidance, and should not be used to answer all of your specific questions.  You should address specific questions to your Ethics Counselor.

Attorney-client privilege.  Employees should be aware that, when they are seeking advice on the job hunting and post-government employment rules from an Ethics Counselor, their communications to and from the Ethics Counselor are not protected by the attorney-client privilege.  [See 5 CFR 2635.107(b); JER para. 1-214, 9-500a]   Note:  In DOD, Ethics Counselors are required to inform clients that there is no attorney-client privilege before communications begin.  [JER 1-214]

Personal advice.   In DOD, counseling and advice given to an employee on job hunting or post-government employment questions is considered to be personal legal advice to the employee.  It may not be considered as legal advice to a prospective employer, or to any other company or non-Federal organization.  [See JER para. 9-500b]

II.
RULES FOR FEDERAL EMPLOYEES ON SEEKING EMPLOYMENT.
Two Federal laws (which are discussed in sections II.A and II.B below) limit a Federal employee's ability to send resumes to companies or to discuss post-government employment with companies before leaving government service.  These laws attempt to balance the employee's need to obtain post-government employment prior to leaving government service against the government's need for the continued undivided loyalty of the employee until separation or retirement.

A.
The financial interest rule:  The ban on seeking employment with a company while you’re participating in a government contract or other matter in which the company has a financial interest.  [18 USC 208(a);  5 CFR 2635.604;  JER 8-200]  [Officers, Enlisted & Civilians]
Federal employees are prohibited from seeking employment with a company or other organization, if they are currently “participating” personally and substantially, in an official capacity, in a government contract or other matter in which the company or organization has a financial interest.  [5 CFR 2635.604;  JER 8-200]  This prohibition can be explained by breaking it into several different “sub-rules.”  The rules below talk about seeking employment with a “company,” but they also apply to seeking employment with any other type of organization.

Rule 1:  If you want to begin to seek employment with a company, and you are not participating in (1) any contract awarded to the company, (2) any source selection in which the company is competing, or (3) any other government matter in which the company has a financial interest, then you may contact the company regarding employment.  You are not required to obtain permission from anyone before doing so.

Rule 2:   If you want to begin to seek employment with a company, and you are currently participating in (1) any contract awarded to the company, (2) any source selection in which the company is competing, or (3) any other government matter in which the company has a financial interest, then you may not contact the company regarding employment until you stop participating in the matter.  This may require the approval of your supervisor.  The rule for DOD employees is that if you currently have duties involving a company, and you want to seek employment with that company, you are required to obtain written approval by your supervisor of your disqualification from all duties involving the company.  [See JER 2-204c]  A sample disqualification letter is an Attachment to this pamphlet.  Your supervisor is not required to grant your request for disqualification.  [See 5 CFR 2635.604 (Example 1) & .604(d)]  Also, an employee (or the employee’s supervisor) may notify the employee’s co-workers about the disqualification to ensure that the employee does not become involved in a matter from which he or she is disqualified.  [5 CFR 2635.604(d)]   Note:  Employees at Wright-Patterson AFB should send a copy of their disqualification letter to AFMC LO/JAF after it is approved.

Rule 3:  When you are in the process of seeking employment with a company, you may not participate in (1) any contract awarded to the company, (2) any source selection in which the company is competing, or (3) any other government matter in which the company has a financial interest.  When people are told they may not “participate” in a matter, they often think they are only prohibited from making decisions on the matter.  This is incorrect; the prohibition is much broader than that.

When you are prohibited from “participating” in a government matter (because you are seeking employment with a company), this means you may not do ANY of the following regarding the matter:


--
Make decisions regarding the matter,


--
Give advice to others about the matter,


--
Make recommendations to others about the matter,


--
Give an approval / disapproval regarding the matter,


--
Conduct evaluations regarding the matter,


--
Assign work or taskings to others in connection with the matter, or


--
Participate in an investigation regarding the matter.

As mentioned above, if you are in the process of seeking employment with a company, you may not participate in any government matter in which the company has a financial interest.  However, you are permitted to provide purely factual information to other employees about such matters, and you are permitted to receive purely factual information from other employees about such matters (e.g. status updates, briefings, etc.).

Rule 4:  Clients often ask if they may work on a government matter that involves one division of a company while they’re seeking employment with a different division of the company.  This is not permitted.  If you’re participating in a government matter in which any division of a company has a financial interest, then you are prohibited from seeking employment with any division of the company.  [See 18 USC 208(a);  5 CFR 2635.604]

Rule 5:  Military members are not required to have an approved retirement or separation date, or to have applied for retirement or separation, before beginning to seek employment.

Rule 6:  Disqualification, once granted, may be withdrawn after employment discussions have ended and the employee has notified the company of his or her decision not to accept employment.  [5 CFR 2635.606(b)]

The rules on seeking employment with a company can be complicated.  If you have questions in this area, you should seek advice from your Ethics Counselor.

B.
The employment contact reporting rule:  The requirement, when you are participating in a Federal procurement, to file a report, and to take other action, when you contact (or you are contacted by) a bidder or offeror in that procurement regarding possible employment.   [41 USC 423(c);  FAR 3.104-6]  [Officers, Enlisted & Civilians]
The rule is:  If a Federal employee who is participating personally and substantially in a procurement contract, or is contacted by, a bidder or offeror in that procurement regarding possible employment for that employee, the employee must:


--
Promptly report the contact in writing to the employee’s supervisor and to the designated agency ethics official (or designee),  AND


--
Either:
(a)  Reject the possibility of employment,  or





(b)  Disqualify himself or herself from further personal and substantial participation in the procurement until the agency has authorized the employee to resume participation in the procurement on the grounds that: (1) the company that the employment contact was with is no longer a bidder or offeror in the procurement, or (2) all discussions between the employee and the company regarding possible employment have terminated without an agreement or arrangement for employment.

[See 41 USC 423(c); FAR 3.104-6]  This rule applies only to contracts in excess of the simplified acquisition threshold, which is generally $100,000.  [See FAR 2.101]

C.
Reimbursement of interviewing expenses.  [5 CFR 2635.204(e)(3]  [Officers, Enlisted & Civilians]
Federal employees may accept reimbursement from prospective employers for meals, lodging, transportation, and other benefits in connection with bona fide employment discussions, as long as:


--
The employee does not have duties that can affect the interests of the prospective employer (if so, the employee must first become disqualified from performing duties involving that company),  AND


--
The benefits the employee receives are “customarily” provided by the prospective employer to the people with whom it is discussing employment (i.e. the benefits you receive are not more extravagant than the benefits received by others who are competing for the same or a similar position with the prospective employer).  [5 CFR 2635.204(e)(3)]

D.
The ban on communicating inside information to a prospective employer.  [5 CFR 2635.703;  JER 8-400b]  [Officers, Enlisted & Civilians]

Federal employees are prohibited from using “non-public information” to further their own private interests, or the private interests of any other person, company or organization.  [5 CFR 2635.703(a)]  This rule prohibits Federal employees from disclosing non-public information to companies or other organizations with which they are seeking employment.  In addition, in DOD there is a specific rule that DOD personnel may not communicate inside information to a prospective employer.  [JER 8-400b]

E.
Military members using permissive TDY for seeking employment.  [10 USC 1149;  DODD 1327.5;  AFI 36-3003]  [Officers & Enlisted]
Certain military members are entitled to use permissive TDY for job or residence searches.  This benefit is available to certain military members who separate or retire between 1 Jun 92 and 30 Sep 99.  [See DOD Directive 1327.5, Leave and Liberty, 24 Sep 85, para. F8g]  To find out your Service’s policy on using permissive TDY, you should check the regulations of your Service on this subject.

Note for Air Force personnel:  Four categories of people are entitled to use permissive TDY for job or residence searches:  voluntary separation incentive (VSI) separatees, special separation benefit (SSB) separatees, involuntary separatees (other than for cause), and retirees.  CONUS-based members are entitled to up to 20 days, and members stationed overseas are entitled to up to 30 days.  These and other rules on using permissive TDY for job or residence searches are found in Rules 4-7 of Table 7 of AFI 36-3003, Military Leave Program, 14 Apr 00.  Also, Air Force members may not use “job search” permissive TDY days simply to work for their new employer.

F.
After you accept the job offer -- the ban on participating in any government matter in which a company has a financial interest, when you have an employment arrangement with the company.  [18 USC 208(a);  5 CFR 2635.606(a)]  [Officers, Enlisted & Civilians]
If a Federal employee has an employment arrangement with a company, the employee is prohibited from participating, in his or her official capacity, in any government contract, source selection, or any other government matter, in which the company has a financial interest.  [18 USC 208(a);  5 CFR 2635.606(a)]

III.
RULES  FOR  MILITARY  MEMBERS  ON  TERMINAL  LEAVE.

A.
Approval of employment during terminal leave.  [5 CFR 2635.803; JER 2-206]  [Officers & Enlisted]
Employment during terminal leave is considered off-duty employment.  Federal employees are required to comply with the regulations of their Federal agency on off-duty employment.  [5 CFR 2635.803]  The general rule in DOD is that employees must obtain prior written approval for off-duty employment if two conditions are met:  (1) they will work for a “prohibited source” (for example, a DOD contractor), and (2) they are required to file either the Confidential Financial Disclosure Report (OGE Form 450) or the Public Financial Disclosure Report (SF 278).  [JER 2-206]  However, the Military Departments and DOD Agencies may have additional rules on off-duty employment.

Notes:  First, Air Force personnel should use the AF Form 3902 to obtain approval for off-duty employment.  Second, all Tyndall AFB personnel are required to obtain prior approval of off-duty employment by completing the AF Form 3902. They should submit their AF Form 3902 to the Base Legal Office (325 FW/JA) in the Base Support Center.

B.
The ban on representing a company or other non-Federal organization before any Federal agency.  [18 USC 203 & 205; JER 5-401 & 5-403]  [Officers & Civilians]
Military officers and Federal civilian employees are prohibited from representing non-Federal organizations before any Federal agency.  [18 USC 203 & 205; JER 5-401 & 5-403]  This rule applies to officers on terminal leave.  The rule does not apply to enlisted military personnel.  [See 18 USC 202(a)]  Examples of prohibited representation are:

(1)
Arguing or speaking to (in the sense of urging, advocating or intending to influence) a Federal employee for or against the taking of an action by the Federal agency (this applies whether at a meeting, in a phone conversation, in a personal conversation, or by e-mail);

(2)
Signing reports, letters, memoranda, applications, bids, proposals or other materials that are intended for submission to a Federal agency;  and

(3)
Signing agreements with a Federal agency.

However, the following activities do not constitute prohibited representation activities.  Thus, officers may do them on behalf of a company or other non-Federal organization while on terminal leave:

(1)
Conveying purely factual information to Federal employees;

(2)
Delivering materials or documents to, or receiving them from, a Federal employee or Federal agency;

(3)
Answering direct requests for information (without advocating for a particular position);  and

(4)
Making wholly-routine requests that do not involve any potential for controversy or dispute (such as a request to use a meeting room).

[Department of Justice Memorandum, Application of Federal Conflict-of-Interest Statutes to Federal Employees' Working With or For Non-Federal Entities That Do Business with the United States, pg. 10, fn. 55 & 58, 27 Jan 94]

C.
Military members working as Federal civilian employees during terminal leave.   [5 USC 5534a;  JER 9-901a]  [Officers & Enlisted]
Military members may accept civilian employment with the Federal Government while on terminal leave.  If they do so, they are entitled to the pay of that civilian position, and their military pay and allowances, while on terminal leave.  [5 USC 5534a; JER 9-901a]

D.
The ban on accepting a civil office with a State or local government while on terminal leave.  [10 USC 973(b)(3);  JER 5-407 & 9-901b]  [Officers]
Military officers may not accept a civil office with a State or local government while on active duty.  [10 USC 973(b)(3);  JER 5-407 & 9-901b]  This rule applies while the military officer is on terminal leave.  [See 56 Comp. Gen. 855 (1977)]

Note for Air Force personnel:  The ban on accepting or holding a civil office is found in Air Force Instruction 51-902, Political Activities by Members of the US Air Force, 1 Jan 96, para. 6.  Also, Air Force Instruction 36-3207, Separating Commissioned Officers, 1 Sep 96, para. 3.31, states that “[a]ny commissioned officer on active duty who accepts or exercises the functions of a civil office in violation of 10 U.S.C. 973...  ceases to serve as an officer of the Air Force.”

E.
The ban on acting as a registered agent of a foreign government, person, or corporation.  [18 USC 219;  5 CFR 2635.902q;  JER 9-701c]  [Officers, Enlisted & Civilians]
Federal employees are prohibited from being, or acting as, a registered agent of a foreign government, person, or corporation.  [18 USC 219;  5 CFR 2635.902q;  JER 9-701c]  This rule applies to military officers and enlisted personnel while on terminal leave.

IV.
POST-GOVERNMENT  EMPLOYMENT  RULES.

A.
The 1-year compensation ban:  The 1-year ban on accepting compensation from a contractor.  [41 USC 423(d);  FAR 3.104-7]  [Officers, Enlisted & Civilians]
The revised Procurement Integrity Act, which went into effect on 1 Jan 97, contains a post-employment restriction called the “1-year compensation ban.”

Who the ban applies to.  The 1-year ban can apply only to Federal employees who leave government service on or after 1 Jan 97.  It does not apply to anyone who left Federal service before 1 Jan 97.  The ban is based only on services an employee provided or decisions an employee made on or after 1 Jan 97 (i.e. it is not based on anything the employee did before 1 Jan 97).  [FAR 3.104-2(c)]  The 1-year ban can apply to officers, enlisted personnel, civilian employees, and special government employees.  [FAR 3.104-3]  It can apply regardless of whether one retires, resigns or separates from the government.  Also, the ban can apply in connection with both competitively awarded contracts and non-competitively awarded (i.e. sole source) contracts.  [FAR 3.104-3]

Note:  Employees who left Federal service before 1 Jan 97 must comply with the 2-year post-employment restriction of the prior version of the Procurement Integrity Act (if it applies to them).  [See FAR 3.104-2(d)]

What is prohibited by the 1-year ban.  The 1-year ban applies to accepting compensation as an employee, officer, director or consultant of the contractor.  The ban does not apply to accepting compensation from any division or affiliate of a contractor that does not produce "the same or similar products or services" as the entity of the contractor that is responsible for the contract you were involved in (such as a commercial division of the contractor).  [41 USC 423(d)(2)]   The term “affiliate” means an associated business concern or individual if, directly or indirectly, either (a) one controls or can control the other, or (b) a third party controls or can control both.  [See FAR 2.101]

“Compensation” means wages, salaries, honoraria, commissions, professional fees, and any other form of compensation, provided directly or indirectly, for services rendered.  Compensation is indirectly provided if it is paid to an entity other than the individual, specifically in exchange for services provided by the individual.  [FAR 3.104-3]

Conduct resulting in the 1-year ban (the “seven plus seven rule”).  The 1-year ban will apply to you if you serve in any of seven positions, or make any of seven types of decisions, on a contract over $10 million.  Specifically, the 1-year ban will apply if any of the following is true:


--
You serve as the Procuring Contracting Officer (PCO) on a contract over $10 million, at the time the contractor is selected for award or the contract is awarded.


--
You serve as the Source Selection Authority (SSA) on a contract over $10 million, at the time the contractor is selected for award or the contract is awarded.


--
You serve as a member of the Source Selection Evaluation Board (SSEB) on a contract over $10 million, at the time the contractor is selected for award or the contract is awarded.


--
You serve as the chief of a financial or technical evaluation team on a contract over $10 million, at the time the contractor is selected for award or the contract is awarded.


--
You serve as the Program Manager on a contract over $10 million.


--
You serve as the Deputy Program Manager on a contract over $10 million.


--
You serve as the Administrative Contracting Officer (ACO) on a contract over $10 million.

The 1-year compensation ban also applies to anyone who personally makes any of the following seven types of decisions:


--
Decision to award a contract over $10 million.


--
Decision to award a subcontract over $10 million.


--
Decision to award a modification over $10 million of a contract, or a modification over $10 million of a subcontract.


--
Decision to award a task order or delivery order over $10 million.


--
Decision to establish overhead or other rates applicable to a contract or contracts that are valued over $10 million.


--
Decision to approve issuance of a contract payment or payments over $10 million.


--
Decision to pay or settle a contract claim over $10 million.

Definition of “source selection evaluation board”.  The term “source selection evaluation board” (SSEB) means any board, team, council, or other group that evaluates bids or proposals.  [FAR 3.104-3]

Note for Air Force personnel:  A “source selection evaluation team” (SSET) is a group that evaluates proposals.  [See AF FAR Supp., Appendix BB, section BB-103]  Thus, serving as a member of an SSET on a contract over $10 million will also cause the 1-year compensation ban to apply, if one serves at the time the contractor is selected for award or the contract is awarded.  However, the 1-year ban does not apply to members of an Acquisition Strategy Panel (ASP).  This is because the responsibility of ASP members is to recommend an acquisition strategy for the specific product or service being acquired, and not to evaluate bids or proposals.  [AF FAR Supp., Appendix AA, section AA-103]

Definition of “contract over $10 million”.  Whether a contract is over $10 million is generally determined at the time of contract award.  [FAR 3.104-3]  For example, if a contract is awarded for more than $10 million, serving in one of the seven positions or making one of the seven decisions for that contract will cause the 1-year compensation ban to apply, even if the contract is modified after contract award to an amount below $10 million.  Likewise, if a contract is awarded for less than $10 million, serving in one of the seven positions or making one of the seven decisions for the contract will not cause the 1-year ban to apply, even if the contract is modified after contract award to an amount above $10 million.  Also, if a contract has options, then the value of all of the options is included when determining if the contract is over $10 million.  [FAR 3.104-3]

When the 1-year ban begins to run.  The 1-year ban is different from every other post-government employment restriction in that it does not necessarily begin to run on your date of retirement, separation or resignation.  Rather, it begins to run as follows:


--
If you were serving as the PCO, the SSA, a member of the SSEB, or the chief of a financial or technical evaluation team, on a contract over $10 million, the ban begins to run on the date of contract award (unless you were serving in one of these positions on the date of contractor selection but not on the date of contract award, in which case the ban begins to run on the date of contractor selection).


--
If you served as the Program Manager, Deputy Program Manager, or Administrative Contracting Officer, on a contact over $10 million, the ban begins to run on the last date you served in that position.


--
If you made one of the seven types of decisions listed above on a contract over $10 million, the ban begins to run on the date the decision was made.  [FAR 3.104-8]

Thus, if an employee was the Program Manager on a contract over $10 million, and he or she stopped serving in that position 14 months before retirement, the employee would be

subject to the 1-year compensation ban, but the 1-year period would end before the employee retired.  Likewise, if an employee makes one of the seven types of decisions listed above on a contract over $10 million, and does so six months before the employee retires, the employee will be subject to the 1-year ban, but the ban will end six months after the employee retires.

Requesting a legal opinion.  Current and former employees may request a legal opinion on whether the 1-year compensation ban applies to them with regard to any company.  [41 USC 423(d)(5)]  The legal opinion is called a “30-day letter.”  It has that name because the ethics officials who issue the opinions are required to do so within 30 days (or as soon thereafter as practicable) from the date a request containing complete information is received.  [FAR 3.104-7(c)]  If your request does not contain all the necessary information, the 30 days will not begin to run until all the necessary information has been submitted.  A request for a 30-day letter must be in writing, dated and signed.  [FAR 3.104-7(b)]  Individuals may submit a request for a 30-day letter either before or after they leave government service.  Employees are not required to have their 30-day letter in hand before they begin to talk to a company about possible employment.  They only need to have it before they begin accepting compensation from (i.e. working for) the company.

Good faith reliance.  If an individual provides complete and accurate information when he or she requests a 30-day letter, the 30-day letter will serve as a protection for both the individual and his or her new employer (the contractor) from any later allegations that the 1-year compensation ban does in fact apply to the individual and the contractor.  However, if the individual or the contractor has “actual knowledge” or “reason to believe” that the 30-day letter is based upon fraudulent, misleading, or otherwise incorrect information, then the 30-day letter will not serve as protection for the individual or the contractor.  [FAR 3.104-7(d)(3)]

B.
The lifetime representation ban:  The lifetime ban on attempting to influence the government regarding a government contract or other matter that you participated personally and substantially in as a Federal employee.  [18 USC 207(a)(1)]  [Officers & Civilians]
A military officer or an Executive Branch civilian employee who has, in his or her official capacity, participated personally and substantially in a government contract or other particular matter, which involved a specific party or parties (such as a contractor) at the time of such participation, may not, at any time thereafter, knowingly make any communication to or appearance before any officer or employee of the United States, with the intent to influence such officer or employee, in connection with such government contract or other particular matter, on behalf of any person other than the United States.  [18 USC 207(a)(1)]  The law does not apply to enlisted military personnel.  [See 18 USC 202(a)]

The purpose of this rule is to keep individuals from “switching sides” and representing a company or other party in a particular matter on which they worked personally and substantially while in the government.  The "lifetime representation ban" can be summarized as follows.  You will violate this law if all of the following conditions occur:


(1)
You are a military officer or a civilian employee in the Executive Branch;


(2)
While you are working for the Federal government, you participate personally and substantially in a government contract or other particular matter in which the United States has a direct and substantial interest;


(3)
At the time you participate in the contract or other matter there is another party (such as a government contractor) involved in the matter;


(4)
You leave the Federal government;


(5)
You then, at any time in your life, communicate with or appear before a Federal employee in connection with the same contract or other matter that you participated in while you were with the Federal government;


(6)
Your communication or appearance is on behalf of someone other than the United States  (such as the contractor)  (and the party on whose behalf you are making the appearance or communication does not have to be the same party who was involved in the matter at the time you were working on the matter for the government);


(7)
Your intent in making the communication or appearance is to influence the government official  (i.e. you're not just providing information; you're trying to persuade the government official about something); and


(8)
You know, when you are communicating with or appearing before the government official, that the matter in question is a matter you participated in when you were with the government  (i.e. it's not something so minor that you forgot you ever worked on it when you were with the government).

Definitions.  The rule contains several terms, which are defined as follows.  [See Office of Government Ethics Memorandum, Subject:  Summary of Post-Employment Restrictions of 18 U.S.C. § 207, dated 17 Feb 00, para. II.B.1  (hereafter referred to as “OGE Memo, 17 Feb 00”)]

--
"Particular matter" means any investigation, application, request for a ruling or determination, rulemaking, contract, controversy, claim, charge, accusation, arrest, or judicial or other proceeding.  [18 USC 207(i)(3)]  If significant changes have occurred since one's participation, the same particular matter may not be present.  If it is not the same particular matter, the restriction does not apply.

--
"Participate personally and substantially" means to take an action through decision, approval, disapproval, recommendation, the rendering of advice, investigation, or other such action.  [18 USC 207(i)(2)]  An employee can participate “personally” in a matter even though he merely directs a subordinate’s participation.  An employee participates “substantially” in a matter if his involvement is of significance to the matter.  While a series of peripheral involvements may be insubstantial, participation in a single critical step may be substantial.  [OGE Memo, 17 Feb 00, para. II.B.1]

--
Matters involving a specific party or parties.  The ban will apply only if you participated in the matter after a specific party other than the Federal Government (i.e. a private person or company) became involved in the matter.  Clients sometime believe that if they were only involved in a government contract before the contract was awarded, the ban does not apply (since there was no specific party involved in the matter until the contract was awarded).  This is incorrect.  For purposes of the lifetime representation ban, a specific party becomes “involved” in a government contract on the day that the Federal agency (normally the Contracting Office) receives the first written or verbal expression of interest in the contract from any company.  [See 5 CFR 2637.201(c)(2)(Example 2), reprinted at JER page 112-7]  This expression of interest could be a response to the Sources Sought Synopsis that was published in the Commerce Business Daily, a request for the draft request for proposals (RFP), or a letter requesting clarification of the statement of work in the RFP.

Thus, a government contract normally has a specific party or parties “involved” in it well before the date when bids or proposals must be submitted.  Every government contract has an “outside party involvement date,” i.e. the date when a non-Federal party first became involved in the contract.  One typically must dig into the Contracting Officer’s file to ascertain this date.  However, this date can be critical because if all of your involvement in the procurement was before this date, the lifetime representation ban will not apply.  On the other hand, if one looks at your involvement after this date, and one determines that it was “personal and substantial,” then the ban will apply.

--
A "communication" can be made orally, in writing, or through electronic transmission.

--
An "appearance" would include a former employee's mere physical presence at a meeting or proceeding when the circumstances make it clear that his attendance is intended to influence the United States.

--
An "intent to influence" may be found if the communication or appearance is made for the purpose of seeking a discretionary Government ruling, benefit, approval, or other action, or is made for the purpose of influencing Government action in connection with a matter which the former employee knows involves an appreciable element of dispute concerning the particular 

Government action to be taken.  Accordingly, the prohibition does not apply to an appearance or communication involving purely social contacts, a request for publicly available documents, or a request for purely factual information or the supplying of such information.

Behind the scenes assistance.  The ban prohibits contact with Federal employees (i.e. through communications or appearances).  However, if the ban applies to you with regard to a certain matter, you are allowed to provide “behind-the-scenes” assistance to a company or organization regarding the matter.  [OGE Memo, 17 Feb 00, para. II.B.1]

Follow-on contracts.  Normally, a government contract is considered to be a “particular matter.”  Thus, if you participate personally and substantially in the contract, the lifetime representation ban will apply to you with regard to that contract (but not any other contract).  However, it is possible for two contracts to be related in such a way that they are considered to be one “particular matter.”  In this situation, you can participate personally and substantially in only one of the two contracts, but the ban will apply to both contracts.  This is because the ban applies to the whole “particular matter,” and both contracts are part of the same particular matter.

Two contracts that are related (such as an initial contract and a follow-on contract) may or may not be considered to be part of the same particular matter.  In determining whether two matters (e.g. two contracts) are part of the same particular matter, the Federal agency should consider the extent to which the matters involve the same basic facts, related issues, the same or related parties, time elapsed, the same confidential information, and the continuing existence of an important Federal interest.  [See 5 CFR 2637.201(c)(4); OGE Memo, 17 Feb 00, para. II.B.1]  Whether two contracts are the same particular matter is a judgment call.  On such questions you should seek advice from your Ethics Counselor.

Whom You May Not Communicate With or Appear Before.  If the lifetime representation ban applies to you, you are prohibited from communicating with or appearing before “any officer or employee of any department, agency, court, or court-martial of the United States or the District of Columbia.”  [18 USC 207(a)(1)]  This language does not include the U.S. Congress, and thus the lifetime representation ban does not prohibit communications to or appearances before Members of Congress or their legislative staff.  [OGE Memo, 17 Feb 00, para. II.B.1]  However, the ban does apply to communications to and appearances before the President and the Vice President.  [18 USC 207(i)(1)(A)]

Testimony.  The lifetime representation ban does not prevent an individual from giving testimony under oath, or from making statements required to be made under penalty of perjury.  However, there are special rules for giving expert testimony. [18 USC 207(j)(6)]

Penalty.  The penalty for violating this law is a civil penalty of up to $50,000 and up to 5 years imprisonment.  [18 USC 216]

C.
The 2-year representation ban:  The 2-year ban on attempting to influence the government regarding a government contract or other matter that you didn't participate personally and substantially in as a government employee, but that was under your official responsibility during your last year in the government.  [18 USC 207(a)(2)]  [Officers & Civilians]
A military officer or an Executive Branch civilian employee who has a government contract or other particular matter actually pending under his or her official responsibility during the one-year period before the termination of his or her government service, which involved a specific party or parties (such as a contractor) at the time it was so pending, may not, for two years after the termination of his or her government service, knowingly make any communication to or appearance before any officer or employee of the United States, with the intent to influence such officer or employee, in connection with such government contract or other particular matter, on behalf of any person other than the United States.  [18 USC 207(a)(2)]  The law does not apply to enlisted military personnel.  [18 USC 202(a)]

The "2-year representation ban" can be summarized as follows.  You will violate this law if all of the following eight conditions occur:


(1)
You are a military officer or a civilian employee in the Executive Branch;


(2)
While you're working for the government there is a government contract, or other particular matter in which the United States has a direct and substantial interest, that is pending under your official responsibility during your last year in the government;


(3)
At the time the matter is pending under your official responsibility during your last year in the government, there is another party (such as a government contractor) involved in the matter;


(4)
You leave the Federal government;


(5)
During the first 2 years after you leave the government, you communicate with or appear before a Federal employee regarding the same contract or other matter;


(6)
Your communication or appearance is on behalf of someone other than the United States  (such as the contractor)  (and the party on whose behalf you are making the appearance or communication does not have to be the same party who was involved in the matter at the time the matter was pending under your official responsibility during your last year in the government);


(7)
Your intent in making the communication or appearance is to influence the government official  (i.e. you're not just providing information; you're trying to persuade the government official about something); and


(8)
You know, when you are communicating with or appearing before the government official, that the matter in question is a matter that was pending under your official responsibility during your last year in the government  (i.e. it's not something so minor that you did not know, or you forgot, that it was under your official responsibility during your last year in the government).

“Official responsibility”  means “the direct administrative or operating authority, whether intermediate or final, and either exercisable alone or with others, and either personally or through subordinates, to approve, disapprove, or otherwise direct Government action.”  [18 USC 202(b)]  “The scope of an employee’s official responsibility is usually determined by those areas assigned by statute, regulation, executive order, or job description.  All particular matters under consideration in an agency are under the official responsibility of the agency head, and each is under that of any intermediate supervisor having responsibility for the activities of a subordinate employee who actually participates in the matter.  An employee’s recusal from or other non-participation in a matter does not remove it from his official responsibility.”  [OGE Memo, 17 Feb 00, para. II.B.2]

Other definitions.  The terms “particular matter,” “communication,” “appearance,” and “intent to influence” have the same definition for the 2-year representation ban as they have for the lifetime representation ban (see the immediately preceding section).  Also, the rules regarding “matters involving a specific party or parties” and “follow-on contracts,” which apply under the lifetime representation ban, also apply under the two-year representation ban.

Behind the scenes.  The 2-year representation ban prohibits contact with Federal employees (i.e. communications or appearances).  However, if the ban applies to you regarding a certain matter, you are allowed to provide “behind-the-scenes” assistance to a company or organization regarding the matter.  [See OGE Memo, 17 Feb 00, para. II.B.1]

Whom You May Not Communicate With or Appear Before.  If the 2-year representation ban applies to you, you are prohibited from communicating with or appearing before “any officer or employee of any department, agency, court, or court-martial of the United States or the District of Columbia.”  [18 USC 207(a)(1)]  This language does not include the U.S. Congress, and thus the 2-year representation ban does not prohibit communications to or appearances before Members of Congress or their legislative staff.  [See OGE Memo, 17 Feb 00, para. II.B.1]  However, the ban does apply to communications to and appearances before the President and the Vice President.  [18 USC 207(i)(1)(A)]

Other points.  The 2-year representation ban does not prevent an individual from giving testimony under oath, or from making statements required to be made under penalty of perjury.  [18 USC 207(j)(6)]  The penalty for violating this law is a civil penalty of up to $50,000 and up to 5 years imprisonment.  [18 USC 216]

D.
The 1-year no-contact rule:  The 1-year ban on communicating with your former agency on behalf of a third party, in connection with any matter on which the third party seeks official action from your former agency.  [18 USC 207(c)]  [“Senior employees” including General/Flag Officers, & SES employees Level 5 & 6]
“Senior employees” may not, for one year after leaving their agency, make any communication to, or appearance before, any employee of their former agency (or the President or Vice President), with the intent to influence that person, on behalf of any third person, in connection with any matter on which the third person seeks official action by their former agency. [18 USC 207(c)]  This law is also called the "1-year cooling-off rule."

“Senior employee” includes:

--
Executive Schedule employees who are Level II, III, IV, or V.  [See 18 USC 207(c)(2)(A)(i)]   Note:  Executive Schedule employees receive a rate of pay specified in 5 USC Chapter 53.  There are several hundred Executive Schedule employees in the Federal Government, and they range from Level I (the highest level) to Level V.  Examples include the Secretary of Defense (a Level I employee--see 5 USC 5312);  the Secretary of the Air Force (a Level II employee--see 5 USC 5313);  the Deputy Under Secretary of Defense for Acquisition and Technology (a Level III employee--see 5 USC 5314);  the four Assistant Secretaries of the Air Force, the Department of Defense Inspector General, and the Air Force General Counsel (Level IV employees--see 5 USC 5315); and the Director of the Defense Advanced Research Projects Agency (DARPA) (a Level V employee--see 5 USC 5316).

--
General and Flag Officers  [18 USC 207(c)(2)(A)(iv)];

--
Senior Executive Service (SES) members who are Level 5 or Level 6  [18 USC 207(c)(2)(A)(ii)];  and

--
ST, SL and other employees whose basic rate of pay (exclusive of any locality-based pay adjustment under 5 USC 5302, or any comparable adjustment pursuant to interim authority of the President) is equal to or greater than the rate of basic pay payable for Level 5 of the Senior Executive Service. [18 USC 207(c)(2)(A)(ii)]

Behind the scenes assistance.  The 1-year no-contact rule prohibits contact with Federal employees (i.e. communications or appearances).  However, if the ban applies to you regarding a certain matter, you are allowed to provide “behind-the-scenes” assistance to a company or organization regarding the matter.  [See OGE Memo, 17 Feb 00, para. II.B.4]

Whom You May Not Communicate With or Appear Before.  If the 1-year no-contact rule applies to you, you are prohibited from communicating with or appearing before “any officer or employee of the department or agency” in which you served.  [18 USC 207(c)(1)]   You are also prohibited from communicating with or appearing before the President or the Vice President, on behalf of a third person, in connection with a matter on which the third person seeks official action by your former agency.  [18 USC 207(i)(1)(A)]

Other points.  The rule applies to all matters, whether or not you were involved in the matter while working for the agency.  [OGE Memo, 17 Feb 00, para. II.B.4]  The rule does not prevent you from giving testimony under oath, or from making statements required to be made under penalty of perjury.  [18 USC 207(j)(6)]  Finally, a violation may result in a civil penalty of up to $50,000 and up to 5 years in prison.  [18 USC 216]

Note for DOD personnel.  Nine “components” within DOD have been designated as “separate” agencies under this rule.  This means that for a “senior employee” employed by one of these nine components, the rule prohibits communications with and appear-ances before employees of that component, but does not prohibit communications with or appearances before employees of any other part of DOD.  The nine components are:

Department of the Air Force




Defense Logistics Agency

Department of the Army





Defense Threat Reduction Agency

Department of the Navy





National Imagery and Mapping Agency

Defense Information Systems Agency


National Security Agency

Defense Intelligence Agency
[Federal Register, Volume 64, pages 5709-5710, 5 Feb 99]  For example, for a “senior employee” in the Air Force, the ban applies to communicating with or appearing before employees of the Air Force, but not employees of any other part of the DOD.

E.
The 1-year ban on representing a foreign government or foreign political party before a Federal agency, or assisting  a foreign government or foreign political party with intent to influence a decision by a Federal agency.  [18 USC 207(f)]  [“Senior employees” including General/Flag Officers, & SES employees Level 5 & 6]

“Senior employees” are prohibited, for one year after leaving Federal service, from engaging in two types of conduct.  First, they may not represent a foreign government or foreign political party before any officer or employee of any department or agency of the United States, with the intent to influence a decision of such officer or employee in carrying out his or her official duties.  [18 USC 207(f)(1)(A)]  Second, they may not aid or advise a foreign government or foreign political party with the intent to influence a decision by any officer or employee of any department or agency of the United States, in carrying out his or her official duties.  [18 USC 207(f)(1)(B)]

“Senior employee” has the same definition as in the immediately preceding section (on the “one-year no-contact rule”).  With regard to the first part of the rule, “senior employees” are prohibited from representing a foreign government or foreign political party before any offi-cer or employee of any department or agency of the U.S., and this includes the President, the Vice President, and Members of Congress.  [18 USC 207(i)(1)(B)]  Also, behind-the-scenes assistance is prohibited by the second part of the rule.  This rule does not prevent an individual from giving testimony under oath, or from making statements required to be made under penalty of perjury.

[18 USC 207(j)(6)]  The penalty for violating this law is a civil penalty of up to $50,000 and up to 5 years imprisonment.  [18 USC 216]

F.
The 1-year ban on aiding or advising "the other side" in trade or treaty negotiations.  [18 USC 207(b)]  [Officers & Civilians]
For one year after leaving Federal service, military officers and civilian employees are prohibited from knowingly representing, aiding, or advising any other person (except the United States) concerning any ongoing trade or treaty negotiations in which, during their last year of government service, they participated personally and substantially.  [18 USC 207(b)]  The law does not apply to enlisted personnel.  [18 USC 202(a)]  A violation may result in a civil penalty of up to $50,000 and up to 5 years in prison.  [18 USC 216]

G.
Foreign activity rules.  [37 USC 908;  JER 9-701]  [Officers & Enlisted]
Retired military members may not, without prior approval, work for a foreign government, or an educational or commercial institution owned, operated or controlled by a foreign government.  The penalty is the withholding, or reclaiming, of retired pay for the period of unauthorized employment.  [37 USC 908;  JER 9-701]  Also, serving in the armed forces of a foreign government will result in loss of retired pay.  [58 Comp. Gen. 566 (1979)]  However, there is an exception for serving in the armed forces of certain newly democratic nations.  [10 USC 1060]  Finally, retired military members who voluntarily renounce their U.S. citizenship will lose their retired pay.  [58 Comp. Gen. 566 (1979); Comp. Gen. Dec. B-212481 (2 Feb 84)]  However, if you can hold dual citizenship, without renouncing your U.S. citizenship, you may be able to continue receiving retired pay.  [OpJAGAF 1996/104, 20 Jun 96].  Note:  The rules on retired Air Force members working for a foreign government are in Air Force Instruction 36-2913.

H.
Repealed post-employment rules.
The following six laws have been repealed:  the 2-year ban for certain DOD personnel on accepting compensation from a DOD contractor (10 USC 2397b--repealed 10 Feb 96); the 3-year ban on retired Regular officers representing anyone in the sale of supplies or war materials to the DOD (37 USC 801(b)--repealed 13 Oct 94); the 2-year ban on retired officers representing anyone in the sale of anything (goods or services) to their Military Service (18 USC 281(a)--repealed 10 Feb 96); the 2-year ban on retired military officers assisting in the prosecution of a claim against the United States (18 USC 281(b)--repealed 10 Feb 96); the requirement for certain DOD personnel to file the DD Form 1787 if they go to work for a DOD contractor (10 USC 2397--repealed 10 Feb 96); and the Dual Compensation Act provisions reducing retired pay when military officers accepted a Civil Service position, and capping the total retired pay and Civil Service salary that can be received (5 USC 5532, repealed effective 1 Oct 99).  

ATTACHMENT  --  FORMAT  FOR  DISQUALIFICATION  LETTER
[ Date ]

MEMORANDUM FOR  [ Office symbol of your supervisor ]

FROM:   [ Your name & office symbol ]

SUBJECT:
Request for Disqualification from Duties

1.
My (approved) (contemplated) date of (retirement) (separation) (resignation) is _______.  I contemplate entering into employment discussions prior to leaving Federal service.  To avoid any possibility of a conflict of interest and to permit an orderly transition of responsibilities, request that I be excluded from, and relieved of, all matters and responsibilities regarding  ( name of company (ies) ).

2.
I will conduct all employment discussions      [ during leave or off-duty time.   (to be used by civilians & separating military members) ]       [ during leave, off-duty time, or permissive TDY.   (to be used by retiring military members) ]












[Your Signature Block]

1st Ind,  [ Your supervisor’s office symbol ]








[ Date ]

TO:   [ Your office symbol ]

Approved.  It is incumbent upon you to ensure that your employment discussions do not create a conflict of interest, or the appearance of such a conflict.  You will not take part in your governmental capacity, through decision, approval, disapproval, recommendation, giving advice, investigation, or otherwise, in any government matter involving a company or organization with whom you are discussing employment.  Should any question arise regarding the propriety of your employment discussions, you are to immediately seek advice from the Office of the Staff Judge Advocate.












[ Your supervisor's signature block ]

cc:

[Insert the office symbol of your servicing Legal Office.  Note: Wright-Patterson Air Force Base personnel should put “AFMC LO/JAF” in the cc block.]

